VIATMATL AND JIANT

Muay 30, 2014

GRE L5

Mr Richard Haymaker
Chiet' L u.:a Counsel
i

Hlinois Ligquor Centrol Commission
100 West Randolph Street

*

Chicago, Himots 60601

Re: Proposed Brew Pubs Rule

Dear M, Haymaker

[ am wriung on behalf of our client Revolution Beer, LLC ( {cnmmun } to formally

object o the adoption of the Commission’s proposcd Brew Pubs Rule 100,440 ("Rule™y.

The proposed Rule, in pertinent part, would improperly limit the sales of beer
manufactured by brew pubs and sold to Leensed distributors to 50,000 pgallons. This proposed
Hmitation as to sales to licensed distributors s uneuthorized Lxm in derogation of Section 5/5-
Hna(in) of the Hlinots Liquor Control Act ("Act™), which specifically perniits brew pubs to make

T
sales o distributors without reference to any cap on such sales,

i hased specifically aliows

Section 375
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Specifically, Section 3/5-1(n) (iv) of the Act, rather than prohibit, mn fact, permits breww
pubs o wf; and offer for sale at retail from ihe licensed premises, provided that a 53’35‘; pub
licensee shall not sell for (}fffre?fzz‘seg COnst gmpfum more than 30,000 gallons per vear.” This
calfonage cap undoubtedly only applies to “off-premises consumption,” which in turn means
sales to consumers from the licensed premises. This is because the terms “off-premises” and
consumption” are ones that are only applicable and relevant in the retail context (meaning
purchase and consumption by consumers as non-licensees). Stated another way, distributors do
not make sales for off-premises consumption. Rather, distributors make sales to retailers who in
turn make sales to consumers for on-premises or off-premises consumption,

Further, when Subsection {iv) is viewed in conjunction with Subsection (i), which
_permits brew pubs to make sales to distributors, it is tllogical for a cap on distributor mics to be
stated anywhere other than in Subsection (1), if one had been intended.

Next, it is well established under Hlinois law that an administrative agency may not use
its rules and regulations o expand the scope of legislation to include requirements not found in a
statute. [ere, the Act does not contain any requirement mandating that brew pubs cap sales 1o
distributors at 30,000 gallons. - Therefore, by impuosing such as cap, the Commission is excecding
its rule-making authority,

While the Commission’s authority to enact rules is not disputed, the scope of those rules
cannot contravene or extend the operation of the Act. Hlinois case law is replete with cuses
which support this and other axiomatic principles:

A statute may not be altered or added to by exercise of power to make
administrative rules and regulations thereunder;

3. An administrative body cannot extend or alter operation of a satute by

exercise of its rule-muking power;

3. Tothe extent a rule 18 in contlict with a statute, the rule is invalid;

4. Administrative rules interpreting a statute may neither Hmit nor extend the
scape of that statute;
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Phere s no underiyving st zwf”f}’ language anywhere in the Act which allows the [LCC M

rule or otherwise to place caps upon brew pub sales to distnibutors, [et alone at the 50,000 gallon
level, If the ILCC were to adopt the proposed rule 10 would be in contravention of cach of the

seven principles enunciated above.

ally, you should note that by letter dated December 12, 2012, from my colleague
! f(J\u to vou, Mr. Moses, in pertinent part, sought your concurrence that as a matter of
law, {h:g gallonage cap was mapplicable to sales by a brewpub to a distributor. Subsequently, on
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Tanvary 24, 2013, T met with vou, in furtherance of the letter of Mr. Moses and (o obtain vour
apswer, at which time you agreed that (1) the off-premises consumption limit did not apply to
sales o distributors and (i) there 1s no Ld;fﬂhdg e funit on such sales by brew pubw to distributors.
After the mecting. | sent you a confiming c-mail. Copics of the letter dated December 12, 2012

and my email are enclosed.

In reliance upon your confirmation of this interpretation as to the inapplicability of the

50,000 gatlon cap to distributors, Revelution expanded its production factlity and on April 22,

-

é}%u%. submitted s application for a Brew Pub [icense to the Commission. of which you are

ance to surrender its Brewer and Craft Brewer Licenses,

fully aware, witiy the intention upon iss

508 An ;xénéézzészrhnévﬁ ageney

For the reasons stated

“lhe 0000 gallonage limitation applies only 1o sales made by brew pubs (o non-

ensees for off-premises consumplion swhich means consumers for their consumption off of the
/ o / s

hrewpubs ficensed premises and 15 not applicable (o sales by the brevepuh 1o uny licensed

Sistributors.”
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Ul comments subontted by anvone else as w s

proposed Rule in the osvent they are not umely posted on the Commission’s web site,

Very truly vours,

SIEGEL & MOSES, P.C. -

< |

i /A | |
By: ,//\%M/ \__ /{ | /{ ,’!\ % 5}

Zubin Kammmula, Esq.

/SK cka

Eaclosures

CCo Josh Deth
Michael AL Moses, Isq.
Cloria L. Materre, Executive Director, Hlinois Liquor Control Commussion
Ivan Femnandez, Associate Director (A), [Hinois Liquor Control Commission
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s Richard Havmaker

hiet Legal Counsel

inots Liguor Control Commussion
J West Randolph Street

Suite 7-801

{ }}zui;.ﬂ Himors 60601

I

Re: Revelution Beer, LLC

Dear Ricks
{)ur office represents Revolution Beer, I LC ("Rev F cer™) and Revolution
Brewing, LLC ("Rev Brew™), which hold, respectively, Stte qf inois Brewer and Brew Pub
Licenses, as u:l% as City of Chicago (msu“zg}tmn on P*'umm - h;ummi Activity Licenses.
As you wiil recall, at the ume the Commission (“TLCC™Y issued a Brewer's Licenze to Rev Beer
i May 2012, you required that Rev Beor also apply for and secure a Craft Brewer's icense in
I

¥
h g}ts of the common ownership with Rev Brew, and specifically because of the passage of the
Craft Brewer’s Legisiation.
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H. Prior ILCC Approval of Rev Beer Business Model
As part of the due diligence conducted by Josh Deth, the managing principal of Rev

e

Chis mguiries was o determine whethe

Brew, he contacted you i 2010 ecitic g
1 Rev Brew and the pmrmwd Rev Beer entity would raise a potentia

common awnership between
tied-house ssue under the Ulines Liquor Control Act CHLCA™)

I September 30, 2000 ¢-muatl o Josh, you responded that conumon ownership of

weenses was permitted a:sd“ the flhinois Liguor Control Act. (A copy of
O c-mal s attached for your reviews)  The position you took was
arl was prior to
sland by AB-

Brewer amd Bre *\mab !
the September 3, 201
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consistent with Goose %xm;i holding botl tyg
{1) the pagsage of the Craft Brewer's legislation and (i1} the pur
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es of Ticenses, Ofcon

L)

Based upon your guidance, Rev Beer-proceeded to construct the Brewery \wzia,h opened

in May 2072 z'}.étimnxg Rev Brew does not self disy thute, it did, per the divection of the [1.CC,
obtain the Craft Brewer's Dicense (and become subject to the production cap) éi‘:éifétjii upon

H.OCTs changed interpretation of the fepality of Brewer-Brewpub common ovwnership.

of sales hag grown considerably, and we war
sfore it i reached.
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IV, Dual Brewpub Licensing Plan

i

As asecond option, Rev Beer seeks the TLCOU opton on converting its Brewer Licens
| ¢

wra Brewpub Dicense. It s our view that doing so “'mfiu alfow Rev Beer to relinguish s
Brewer's License, and as g result not be subject o ?% 363,000 ;
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and more pnportantly, that there 1 no ige |
production for sale to licensees. Do vou agree with these assess n::t‘a{&;‘? ifvon e as o our
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wquish its Brewer License for that of

Ly oy H
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interpretation of the gallonage
a Browpub.

¥

et in-person, with us and Josh, we would be happy 1o Jdo o,
te to reach out with any questions or concerns. ‘,’m look

Rick, if you would Ik
In the meantime, please dow’
forward to hearing from vou.

S
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From: joshdeth@gmat I corn [mailto joshdeth@gmail.com) On Be haif(}f Deth

Sent: Thursday, September 3G, 2010 3:49 PM
To: Haymaker, Richard; jennifer@smslaw.com
Subject: Re: Brewary/brewipul questions

Rick:

[hank you for vour quick response. One more question. [also own 42% of W Restrepo C(}rp DBA Handlehar
Chicago, a restaurant with an incidental license, Will [ be required to divest this interest in order to also hold a
strid

1
hute?
1

manufacturing lcense if we do not self-dis

Josh Deth

linois gov> wrote:

On Thu, Sep 30, 2010 at 3:22 PM, Haymaker, Richard <Richard. Haymakers

* }ﬁ

g | iquor { é“‘iﬂrni i :
Randolph Street, Suite 7-801

Hod
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hope everything is going well at the ILCC. Now that Iudge Dow has ruled, I wanted 1o follow up with you
.

o

i

¢ i Imu Craft mw ors Gruild 1s taking in support of its members and [ also have a
question for you below.

arding the Guild, we plan to take a fead In working with the Legishature w revise the statute to restore
ixm il brewers to seif-distribute including many of our hrewpub members, ABDI has tif ready

¢ o us and we hope to put wm“'i;zt’g forth that is as ag grecable to all parties invaived as we can make
i fadge Uo wreferenced the use of volume caps in his ruling and as we discussed on the phone previously, we

ree that this is the sensible solution that Hlinois should be looking at to keep our growing industry vibrant,

Sounds vood, We ngree and would Tikely bave no objection to pallonage caps.

A related Guild issue we have been discussing is the retail sale of packaged goods for off premise consumption
by brewpubs. Tam familiar with the Trade Practice Policy ruling that intereprets the law to prohit retail package
sates, but was wondering if we could discuss the issue and possibly make a recommendation for a revision since
there is a small window of opportt nm cmg that the [LCC is tuking a fresh look at sclect policies. | know that
some winemakers and now the craft distitlers have this ability and we'd also like (o sell our artisan products

direet for off-premise consumption.

il

wubs are nm‘i bited from selling for oftpromises consumption
UPP or statute for the prohibitiony. {115 my understand ing that if
r g?‘.:k?%lf;c to the brew pub G requirement before a state brew pub license

rmts off-premi

£ ..
(Please

Dam not Tamiliar with the requn
efer me 1o the proh i&zéaﬁ lang
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s

v, my business, Revolution Brewing LLC, a licensed b a:xxp ub s planning t e production
- at a new location for which we would seck a full Brewer license. Our existin far too small to

Pwe would easily {mrp 155 the bres aps,ib wholesale volume cap withi Cw m ranth hs. Tam not

ed in seif-distributior ving out any n ‘dual li
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At Is this possible in cither oi"f% > above scenar
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[Fyvouwould ke me todetatl thisina i tter tor a formal response or take this further via our counsel (Jenniter
7 sest, [would happy to do so.

Josh Deth 773-991 -{3 47 cell
Revolution Brewing ??3 27-9187 fax
2323 N Milwaukee Ave., Chicago, [L 60647

Advocacy Chair, Hlinois Craft Browers Guild




Zubin S, Xammula

EFrom:
Sent:
To:

Ce:
Subject:

Eam cw’%{i%?g to confirm our conversati rier today, that Revolution Beer, 1LC, {if‘é;a Revolution Brewery may
‘s License can be cancelled.

Further, the iLCC does not interprat the Brewpub 50,000 gallonage off-premises production limit to apply to distributor

i

sales, and further that zi‘ner is no galfonage limit on such Sa%es by Brewpubs.

Based upon the foregoing, it is the intention of Revolution Beer, LLC to submit a Brewpub Application to the ILCC shortly.

i

If i have misstated cur conversation in any way, please let me know so that we may discuss this matter further.

Zubin Kammula, Esq.
Siegel, Moses & Schoenstadt, P.C.
444 N. Michigan Avenue, Suite 2600
C h ma , Hlinois &;&611
12} f; {3@0

12} 658-2 Fax.
The preceding e-mail message §§?'§C§i}iiit"g any attachments] contains information that may be confidential, may be
protected by the altorney client privilege, or may constitute material mnpazh?'f mfsnrat’nﬂ itis intended to be
conveyed only to the designated recipient{s). if you are not an intended recipient of this message, please notify the
to this message and "*en delete it from your system. Use, dissemination, distribution or

ge by uni

sender by reply

reprodis rized and may be unlawful
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